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CARLSON, JUSTICE, FOR THE COURT:

1.  TheMissssppi CommissononJdudidd Performance(Commisson) hesrecommended that Rankin

County Y outh Court Refereeand City of Pearl Y outh Court Judge Jane A. Perduebe suspended for thirty

daysfromal judida functions induding the use of judicid faalitiesand office, without pay, and assessed



cogts of $888.22. While we adopt the Commisson's recommendation, we do o only after meticulous
congderaion of the record before us, and the applicable law, aswdll asthe ramifications of our decison

today.
PROCEEDINGS BEFORE THE COMMISSION

2. Allproceedingsbeforethe Commissonweregppropriatdy conductedinaccordancewiththeRules
of theMississppi Commissionon Judidd Performance. After aForma Complaint wasfiled againg Judge
Perdue on December 11, 2001, she filed a sworn answer to this complaint on Jenuary 23, 2002. In due
course, the Commisson designated athree-member committee (Committee) to conduct aformd hearing,
and this hearing wias held before the Commiittee on June 19, 2002, & which time the Commisson offered
three witnesses and Judge Perdue offered two witnesses. Judge Perdue was represented by counsd, and
she tedtified in both the Commisson’s case-in-chief aswdl asin her casein-chief. On July 31, 2002, the
Committee filed its detalled ninepage Findings of Fact, Condusions of Law and Recommendations,
wherein the Committee found and recommended, inter dia

[T]he Committee concludes that the aforementioned conduct of [Judge Perdue] has

violated Section 177A of the Missssppi Condtitution of 1890, as anended, and sad

conduct condituteswillful misconduct in officeand conduct prgjudicid totheadminidration

of jusicewhich bringsthejudicid office into disepute

*kkkkkkkkk*%
Having conddered the foregoing Findings of Fact and Condusions of Law, and having
conddered that Respondent has not been subject to any prior disciplinary proceedings
before this body, the Committee recommends to the [Commisson] thet the Commisson
recommend to the Supreme Court of the State of Missssppi thet Jane A. Perdue, be:
a Publicaly reprimanded;
b. Fined in the sum of $500.00; and
c. Assessed codt of this proceeding in the sum of $888.22.

13.  Pursuant to Commisson Rule 8E, Judge Perdue, on August 11, 2002, filed awritten responseand

objections to the Committeg' s Findings of Fact, Condusonsaf Law, and Recommendations On August



16, 2002, thefull Commission conddered the record before it and unanimoudy acogpted and adopted the
Committeg sfindings of fact and condusionsof law and further unanimoudy decided to recommend to this
Court that Judge Perdue, inter dia, be sugpended for thirty days Theresfter, on August 27, 2002, the
Commissonfiled with this Court its Findings of Fact and Recommendation conggtent with its actions of
Augud 16, 2002. In its findings of fact and recommendation, the Commission adopted in toto the
Committeg sfindings of fact, but contrary to the Committee’ s recommendation of apublic reprimand, the
Commisson's recommendation was asfollows
Having consdered the foregoing Findings of Fact and Condusions of Law, and
having conddered that [Judge Perdue] has nat been subject to any prior disciplinary
procesdings beforethisbody, the[ Commisson] recommendsto the Supreme Court of the
State of Missssppi thet pursuant to Section 177A of the Missssppi Condtitution of 1890,
asamended, thet Jane A. Perdue be suspended thirty (30) days, fromdl judidd functions,
induding the use of judidd fadlities and office, without pay, and assessad codts of this
proceeding in the anount of $883.22.
4.  Theserecommendations are now before this Court.

STANDARD OF REVIEW

5.  This Court conducts ade novo review of judicid misconduct proceedings. Miss. Comm'n on
Judicial Performancev. Vess, 692 So. 2d 80, 83 (Miss. 1997). We are cartanly nat bound by the
Commisson' sfindingsand recommendations, however, whentheCommisson' sfindingsarebassdondear
and convindng evidence, they are dforded great deference Miss. Comm’'n on Judicial
Performance v. Lewis, 801 So.2d 704, 707 (Miss. 2001); Miss. Comm’'n on Judicial
Performance v. Bishop, 761 So.2d 195, 198 (Miss 2000). While giving greet deference to the
Commisson'sfindings we areaso charged to render independent judgment. I n re Callins, 524 So. 2d

553, 556 (Miss. 1987). This Court has the sole power to impose sanctions when based on dear and



convindng evidence. Miss. Comm'n Judicial Performancev. Fletcher, 686 So. 2d 1075, 1078

(Miss. 1996); In re Garner, 466 So. 2d 884, 885 (Miss. 1985).

DISCUSSION

WHETHER JUDGE PERDUE’'S CONDUCT CONSTITUTES
MISCONDUCT IN VIOLATION OF SECTION 177A OF THE
M1SSI SSIPPI CONSTITUTION OF 1890, ASAMENDED, AND/OR
CANONS 1, 2A, 3A(1), 3A(4), AND 3B(1) OF THE CODE OF
JUDICIAL CONDUCT.

6.  Wewill st out the facts as revedled in the record as the need arisesin our discusson. We dart,
however, with the findings of fact of the Commission.  Although lengthy, these findings of fact, without
doulbt based on dear and convincing evidence as reveded in the record, are criticd to our determination
here today, and are thus sat out verbatim:

Respondent, Jane A. Perdue, is now and & dl times mentioned in the Formal
Complaint was the duly gppointed and acting Y outh Court Referee for the Y outh Court
of Rankin County, Missssppi. She dso sarved as the duly gppointed and acting Y outh
Court Judge for the Youth Court of the City of Pearl, Missssppi. Although separate
dockets are mantained for the two Y outh Courts, hearings for both are conducted inthe
same location.

Honorable Jason T. Zebart, Attorney a Law, Pearl, Misss3ppi, wasa dl times
mentionedinthe Forma Complaint, theduly gppointed and acting Y outh Court Prosecutor
for the Youth Court for the City of Pearl, Missssppi. As such, Mr. Zebert appears
regulaly before the Respondent in her capadities as Y outh Court Judge and as Y outh
Court Referee.

On September 29, 1999, the Chancery Court of Rankin County, Missssppi
entered, in cause number 43,669, its Final Judgment of Divorce Absolute-
Irreconcilable Differences forever severing the bonds of matrimony exiging by and
between Freddie Lewis Tyner and Kim Tyner. The Judgment incorporated the Child
Cusgtody and Property Settlement Agreement of the parties. Pursuant to paragraph
number 3 of that Agreement, the partiesagreed that primary physicd and legd custody of
thar minor child, Trevor Rad Tyner, born January 22, 1998, would be vested in Mrs
Tyner. Ceatan oedified vigtation rights were reserved to Mr. Tyner.

In April or May, 200[1], Mrs. Tyner advised Mr. Tyner that she intended to
voluntarily admit hersdlf into arehailitation center for dcoholism. Sherequested thet Mr.
Tyner assumetemporary custody of their minor child pending her discharge, towhich Mr.
Tyner agreed.



On May 15, 200[1], while Mrs. Tyner was dill an inpatient resdent at the
rehabilitation center, Jason T. Zebert, asprivate atorney for Mr. Tyner, appeared before
Respondent Jane A. Perdue, in her cgpacity as Y outh Court Refereefor Rankin County,
Missssppi, and presented an Order of Temporary Custody. Even though no
evidence, sworn or otherwise, was presented in support thereof, Respondent Perdue
sgned and executed the Or der of Temporary Custody efectively removing custody
of theminor child in question from Mrs Tyner, who hed been awvarded custody pursuiant
tothe Final Judgment of Divorce Absol ute-Irreconcilable Differences entered
by the Chancery Court of Rankin County, Missssppi, on September 29, 1999, and
awarding cugtody to Mr. Tyner, “until further Order of this Court.” Respondent Perdue
acknowledgesthat thisOrder of Tempor ary Custody wasentered based entirdy and
s0ldy upon the representations of Attorney Jason T. Zebert thet father, Mr. Tyner, might
need to get medicd atention for the minor child and could not do so without an Order of
the Y outh Court. [footnote omitted] Respondent Perdue also acknowledgesthat she has
entered amilar Orders on prior occasons based entirdy upon the representations and
datementsof private atorneys, with no evidence being recaived or taken. No prior notice
of this proceeding was afforded the custodid parent, Mrs Tyner. No formd petition was
filed and no forma Petition has ever beenfiled inthis'Y outh Court ection. TheOrder of
Temporary Custody doesnot comply with the requirements of Section 43-21-301(4).
The Order was never filed with the Clerk. The Order wasnat inthe usud form routindy
utilized in the Y outh Court of Rankin County. Further, a copy of the Order was not
forwarded to Mrs. Tyner or her atorney until June 20, 2001. [footnote omitted]

OnMay 21, 2001, Honorable Jason T. Zebert, asprivate counsd for Mr. Tyner,
filed a modification of custody actions (9¢) in the Chancery Court of Rankin County,
Misdssippi, in cause number 43,669. The matter was set for hearing on August 8, 2001.
This summons was sarved upon Mrs Tyner whileshewas il aninpetient resdent & the
rehabilitation center.

Upon her discharge from the rehabilitation center, Mrs. Tyner requested thet Mr.
Tyner restore custody of the minor child to her. Upon hisrefusa to do so, Mrs Tyner
retained the sarvices of Honorable John R. Reeves, Attorney a Law of Jackson,
Missssppi.

OnJune 20, 2001, Honorable John R. Reeves, for and on behdf of hisdient, Mrs,
Tyne, filed request for emergency rdief in the Chancary Court of Rankin County,
Missssppi, seeking restoration of custody of her minor child pursuant to the provisons of
the Final Judgment of Divor ce-Irreconcilable Differences entered by that Court
on September 29, 1999. An Emergency Hearing was scheduled for June 21, 2001. At
goproximately 5:30 p.m, on the evening of June 20, 2001, Honorable Jason T. Zebert
faxed to Mr. Reeves a copy of the May 15, 2001, Order of Temporary Custody
executed by Respondent in her cgpacity as Y outh Court Referee for Rankin County,
Missssppi. This was the firg knowledge ether Mrs Tyner or Mr. Reeves hed of the
exigence of this Order.

Onthemorning of June 21, 2001, Honorable John R. Reavesatempted to ingpect
and review the Y outh Court file containing the Order of Temporary Custody faxed to him



the previous evening by Honorable Jason T. Zebert. Mr. Reeves was advised by the
custodian of the Y outh Court records thet no such file existed.  Subsequently on duly 13,
2001, Ruby Ponder, Deputy Court Clerk, executed a document introduced as Exhibit 3,
pege 4, advisng that:

“....[N]o record exigt (S¢) inthis Court of any hearing on

May 15, 2001 and no record exigt (S¢) inthisCourt of a

hearing on June 10, 2001, in reference to the above-

named minor. Furthermore, thereisno formd court file

and no Depatment of Human Savices complaint or

record in this Court asit may pertainto thisminor child.”

Upon the hearing of Mrs Tyner’ s request for emergency rdief, Chancdlor John
Grant determined that inesmuch as the Y outh Court of Rankin County, Missssppi, hes
gpparently assumed jurisdliction of the minor, the action in the Chancery Court should be
dayed pending resolution of the Youth Court matter. Thus, because of the entry by
Respondent of the Order of Temporary Custody on May 15, 200[1], the Chancery
Court could not hear her request for emergency rdief.

At thereguest of Honorable John R. Reaves ascounsd for Mrs. Tyner, areview
heering was hdd in the Y outh Court of Rankin County, Missssppi, on July 10, 2001. At
this hearing, Mr. Reeves atempted to discover the basis for entry of the Order of
Temporary Custody on May 15, 2001, and to present evidence in support of Mrs
Tyner' s request thet the Order be st asde. However, Respondent refused to give her
reasons for entry of the Order, and thus, thereason the Y outh Court hed jurisdiction of this
matter. Sherefused to dlow Mrs Tyner to presant evidence, and she entered theOr der
Transferring Jurisdiction to Chancery Court which continuedin effect theOr der
of Temporary Custody entered on May 15, 2001, which had, on it (3¢) face, long
snce expired and was of no further force and effect.

In the case sub judice, Respondent tetified thet, in her opinion, “A Chancery
Court Order dwaysoverridesaY outh Court Order,” that “Chancery Court dwaystakes
precedent over Y outh Court,” and thet Mrs. Tyner would have been givena*“full hearing”
at thisreview but for thefact thet “it [theissue of custody of the minor child] had beenfiled
inChancery Court.” Further, shetetified that the Order of Temporary Custody was
continued in effect basad Hrictly and soldy on the representations of Jason Zebert to the
effect that Mrs Tyner hed just been discharged from rehabilitation and “was not reedly for
custody,” even though she would nat dlow Mrs. Tyner to presant any evidence to the
contrary. In addition, Respondent tegtifies“1 do not believe, under the circumstances of
this casg, | do not beieve | have done anything thet was wrong.” Findly Respondent
tedtified thet a the July 10, 2001 hearing, she was unaware thet no Petition had beenfiled
in this action and she does nat recdl Mr. Reeves arguing thet no Petition had been filed.
In her opinion, Respondent has no adminidraive regponshilities regarding the entry of
Orders and thefiling of Petitionsin Y outh Court.

Subssquently, Respondent recused hersdf from further hearing in thismetter and,
onJduly 26, 2001, Rankin County Y outh Court Judge Kent McDanid conducted areview



hearing following which he entered an Order Dismissing Case, a copy of which wes
introduced as Exhibit 3, page 6.
Approximately two and one-hdf monthsafter entry of theOr der of Temporary

Custody and after incurring attorneysfeesin excess of $1:3,000.00, custody of the minor

child was restored to Mrs. Tyner.
7. Inum, therdevant facts of the case before us today are that: (1) Judge Perdue entered an ex
parte order, in her capacity as'Y outh Court Referee for the Rankin County Y outh Court, as presented by
the City of Pearl Y outh Court Prasecutor who regularly gppeared before her in her cgpacity as Y outh
Court Judgefor the City of Pearl, but on this occasion the Prosecutor was representing Mr. Tyner (Lewis)
as privatdy retained counsd; (2) Judge Perdue Sgned this ex parte order awarding Lewis the temporary
cugtody of the Tyners minor child without apetition being filed, without naticeto Mrs. Tyner (Kim) asthe
custodia parent, without evidence being taken, and without an officid court file ever baing established; (3)
Judge Perdue, upon having the parties and attorneysbefore her for areview hearing, refused to explain her
reasons for the entry of this order and refused to dlow evidenceto be offered on bendf of Kim; (4) Judge
Perdue, onthet sameday, continuedin effect this same order, thus continuing to deprive Kim of the custody
of her daughter, dthough the prior chancery court order awarding her the primary physicd and legd
custody of her minor child was iill in effect; and, (5) Judge Perdue' s actions caused Kim to be deprived
of lawful custody of her child, which custody was restored to her only after incurring atorney’s feesin
excess of $13,000.00.
8.  Without question, Judge Perdu€'s actions cause us to condude that in accordance with the
provisonsof Art. 6,8177A, Miss. Cong., 1890, asamended, weare mandated to sanction Judge Perdue

because of willful misconduct in office and conduct prgudida to the adminigtration of justicewhich brings

!As dready noted, the Commission adopted in toto the Committee’ s findings of fact.
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her judicid office into disrepute in that she has dearly vidlated various canons of the Code of Judicia
Conduct, statutes, and court rules.

1.  Spadficdly, therecord before usreved sthat Judge Perdueviolated Canons 1, 2A, 3A(1), 3A(4),
and 3B(1) of the Mississippi Code of Judicid Conduct? Canon 1 Sates

A Judge Should Uphold the Integrity and Independence of
the Judiciary

An independent and honorable judidiary isindigpensable to justiceinour
odety. A judge should particpate in establishing, mantaning, and
enforcing, and should himsdlf obsarve, high standards of conduct so thet
the integrity and independence of the judiciary may be presarved. The
provisons of this Code should be congtrued and gpplied to further thet
objective.

Further, Canon 2 A dates

A Judge Should Avoid Impropriety and the Appear ance of
Impropriety in All HisActivities

A. A judge should respect and comply with the law and should
conduct himsdf a dl times in a manner thet promotes public
confidence in the integrity and impartidity of thejudiciary.

Additiondly, Canons 3A(1) and 3A(4) dae
A. Adjudicative Responsibilities.

() A judge should be fathful to the law and maintain professond
competenceinit. He should be unswayed by partisan interests,
public damor, or feer of aitidam.

(4 A judge should accord to every person who is legdly
interested in a proceeding, or his lawyer, full right to be
heard according to law...

2By order dated April 4, 2002, this Court adopted anew Code of Judicial Conduct which replaced
the former Code. The citationsin today’ s opinion are to the former Code of Judicial Conduct which was
ineffect on thedatesin question. We aso remind the reader that our current Code contains gender neutral
language wherein the language quoted today from the former Code is not gender-neutrd.

8



Further, Canon 3B(1) Sates

B. Administrative Responsibilities.

(1) A judge should diligently discharge hisadminigrative reponghbilities,

mantain professond competencein judidd adminidretion, and fadlitate

the performance of the adminigtrative reponghilities of other judgesand

court offidas

110.  We cannat and should not view Judge Perdue s actionsin avacuum. We mud decide this case
not only based on Judge Perdu€e's actions of May 15, 2001, when she entered the temporary custody
order infavor of Lewis without notice, but aso based on thejudge ssubsequent actions. The brief order
of May 15, 2001, isquoted herain, inits entirety:

CAME ON THIS DAY, for hearing in the above syled and referenced cause, a
request for temporary custody of theminor child. The Court after due condderation finds
asfdlows

1. ltisintheinteres of the aove named minor child to have temporary care,
custody and control placed with Lewis Tyner, whose addressis 336 Mockingbird Lane,
Madison, Missssippi 391107

IT IS THEREFORE ORDERED AND ADJUDGED, that temporary care,
custody and contral of the above named minor shal be and is hereby placed with Lewis
Tyner until further order of this Court.

(empheds added). That'sit. Thisorder wasentered only on atorney Jason Zebert' srepresentationsthet
Lewis“might” need to get medicd atention for the minor child, and thet Snce Kim was then unavallade,
Lewis could not obtain thismedicd attention for the child without ayouth court order.  Additiondly, the
order gated no basis for jurisdiction and further therewas no indication of any gppearances, testimony, o
evidencetakeninthe matter. The derk’ soffice did not have afile, petition, copy of the order, or any other

documant concerning the matter, and no record was mede of the hearing. By the very execution of this

3Judge Perdue obvioudy acknowledged in her order that the “petitioner” was not even aresident
of Rankin County.



order, based on the facts and crcumstances surrounding its execution, Judge Perdue likewise violated
Sverd datutes aswill be discussad beow.
11. At thereview hearing of July 10, 2001, when presented with a golden opportunity to right the
wrong, Judge Perduerefusad to even discussthe circumstances of theexecution of theMay 15" temporary
cugtody order and likewise refusad to dlow Kim and her attorney the opportunity to offer evidencein an
effort to set asde that order. Insteed, Judge Perdue entered the order trandferring the case to chancery
court thereby keeping in effect the previoudy executed temporary custody order infavor of Lewis Infadt,
not only did Judge Perdue not provide Kim and her atorney an opportunity to be heard, but she dso kept
the temporary custody order in effect based solely on the representations of Lewis's atorney (Jason
Zebert) that Kim had just recently been discharged froma cohaol rehabilitation and that thus she“wasnot
reedy for custody.”  Judge Perdue mede this decison on the unsworn tesimony of Lewis slawyer while
a the same time refusing to dlow Kim and her lavyer the opportunity through svorn testimony to refute
the unsworn dlegations of Lewis's lawvyer. Clearly, Judge Perdue violated Canons 1(A Judge Should
Uphold the Integrity and Independence of the Judidiary); 2A (A Judge Should Avoid Impropriety andthe
Appearance of Impropriety in All HisAdtivities); and 3A(1), 3A(4), 3B(1) (A Judge Should Perform the
Duties of His Office Impartidly and Diligently — Adjudicative and Administrative Responsihilities).
112. Asdready noted, Judge Perdue s actions likewise violated severd datutes. Miss. Code Ann.
843-21-301(4) (Rev. 2000), a part of the Y outh Court Law, Sates, in pertinent part:
(4  Thejudge or hisdesgneemay order, ordly or inwriting, theimmediate rd ease of

any child inthe cugtody of any person or agency. Cudtody orders as provided by

this chapter and authorizations of temporary custody may bewritten or ord, but,

if ordl, reduced to writing as soon as practicable. The written order hdll:

(©0  Exceptincasswherethechildisdlegedtobea
ddinquert child, atethet thereisprobablecause

10



to beieve tha (i) reasonable efforts have been
mede to mantain the child within his own home,
but thet the dircumstances warrant his remova
and thereis no ressonable dternative to cugtody;
or (i) the circumstances are of such an
emergency nature thet no reasonable efforts
have bean mede to mantain the child within his
own home, and tha there is no reasonable
dterndtive to custody.

(emphadis added).

113. Thereisnothing in the record to indicate that there were dircumstances of an emergency nature
auffident to warrant the change of custody. The underlying factsindicatethat prior to checking hersdf into
the dcohal rehabilitation center, Kim had taken the child to Lewis and requested that he assg Kim's
mother in caring for the child while she completed the program. Insteed, Lewisoffered to “kegp him (their
child) whileyou' regone” Itisobviousfrom the record thet notwithgtanding the divorce, Kim and Lewis
hed a“good working rdationship” when it cameto child visitation.  Judge Perdue testified thet sherdlied
on the representations of Lewis's atorney that there may be a need for medicd asssance The
contemplation of medicd assstance of achild isinauffident reason for the avard of temporary custody,
egpeddly inlight of Miss. Code Ann. 8 41-41-3(1)(b) (Rev. 2001), which authorizes the minor’ s parent
to seek medicd trestment for the child.

114.  Theorder provided thet the“temporary care, custody and contral of the above named minor shdll

be and is hereby placed with Lewis Tyner uniil further order of this Court.” Since Judge Perdue executed

the order in her cgpacity as Rankin County Y outh Court Referee (as opposad to in her capacity asthe City
of Pearl Y outh Court Judge), Miss Code Ann. § 43-21-111(5) (Rev. 2000) is goplicable. This satute
requires thet an order entered by ayouth court referee shdl beimmediatdy mailed to dl partiesand their

atorneys. Also, as noted by the Commission and asreveded intherecord, the order wasnot intheusud

11



formordinaily utilized in the Rankin County Y outh Court. Again, while Judge Perdue s execution of the
order was in vidation of the Code of Judicid Conduct and the gpplicable Satutes, we a0 look to her
subsequent actions

115. After theentry of theMay 15" order and whileKimwastill in the rehabilitation center, Lewis hed
sought modification of custody in the chancery court and a hearing was scheduled for August 8, 2001.
After completion of the doohal renahilitation program in June, Kim sought to regain custody of the minor
child by requesting Lewisto return custody of the child to her. After Lewisrefusad to return their child to
her, Kim sought the srvices of attorney John R. Reeves, who filed for emergency reief with the chancery
court. Upon receipt of the emergency mation, Lewis s atorney, Jason Zebert, faxed Kim's atorney a
copy of the order entered by Judge Perdue. Thiswas the firg time Kim or her atorney knew that such
anorder exiged. Due to the existence of the youth court order, the chancery court dedlined to hear the
emergency mation.

116. Reeves singpection of theyouth court records revedled that there was nofile, no petition, and no
origind or copy of the May 15" order. Being aggrieved by thistemporary custody order, Kim, through
her atorney, requested an evidentiary hearing before Judge Perdue; however, Judge Perdue refused to
teke tesimony or other evidence from Kim or her witnesses. Instead, Judge Perdue continued the order
of temporary custody and transferred the matter to chancery court.

117.  Onduly 26, 2001, Rankin County Y outh Court Judge Kent McDanid, after hearing the matter,
issued an order of dismissd. Judge McDanid’ sorder stated that the provisions of the May 15" order did
not provide abadsfor youth court jurisdiction; that no petition hed been filed; that no guardian ad litem hed
been gppointed; that Kim had not received notice; thet even if the order were vaid when entered thet the

order hed expired “when the procedurd and substantive rules and Satutes concerning youth court metters
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were completdy ignored;” and, thet there wias no bagis in law for the trandfer of the meatter to chancery
court. Accordingly, Judge McDanid restored custody of the child to Kim on July 26, 2001.

118. Admittedly, thefact thet the order wasentered a the request of an attorney who regularly practices
in Judge Perdue s court in and of itsdf would not raise a legitimete issue of her independence or biasin
favor of Zebert or hisdient. However, Judge Perdue admitted thet she granted the order without ahearing
or any tesimony and without naticeto Kim. Whenviewedinther tatdity, cartainly Judge Perdue sactions
legitimatdy cdl into question Judge Perdue' s independence or, a lead, indicate an gppearance of
impropriety under Canons 1 and 2. Judge Perdue further tedtified thet it was not her respongihility to
endure thet a petitionwasfiled or thet the court maintained afile on the matter. Although onemay look to
Zebert’ sfalureto file the petition and to properly “fallow]]-up" on the matter, the overdl adminigtration of
the court fdls squardly on the shoulders of Judge Perdue, as contemplated by Canon 3B(1). Evena
cursory review of the court’ s records would have reveded that there was no petition filed. Certainly, a
the review hearing, the actions of Kim and her attorney more than sufficently put Judge Perdue on natice
thet something had gone anry.

119. Theadtionsof Judge Perdue, induding the entry of theinitid order and the subsequent trandfer of
the caseto chancery court without notice to Kim and without an opportunity for Kimto be heard, violated
the dready dited canonsand Satutes. At the hearing before the committee, Judge Perduetestified shedid
not remember whether Lewis was in the courtroom when Zebert sought the temporary order on May 15,
2001, but that shedid recdl hedid not gopear beforeher. Kimwasnot a the hearing when thetemporary

custody order was presented to Judge Perdue, nor was she provided with a copy of the order after its
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entry.* Additionally, because therewas no officid court file established and maintained in the youth court
matter, it was impossble for any subseguent action to have been legitimatdy taken inthe case. On two
separate occasons, Judge Perdue refusad to hear from Kim, her atorney, or her witnesses. Although
severd providons of the Y outh Court Law were ignored or violated, Judge Perdue continuesto deny that
she did anything wrong. The actions of Judge Perdue condtitute willful misconduct in office and conduct
prgudidd to the adminidration of justice which bringsthe judicid office into disrepute.

. WHETHER THE MISCONDUCT WARRANTS A THIRTY-DAY
SUSPENSION AND PAYMENT OF COSTS.

920.  The Commisson has recommended that should this Court find that Judge Perdue violaied Article
6, 8177A, Miss Cong., 1890, dong with various canons of the Code of Judicid Conduct, sheshould be
suspended from dl judidd functions induding the use of judicid fadlities and office, without pay, for a
period of thirty days and assessed with cods of this proceeding in the amount of $888.22. The
Commission rgected the Committeg s recommendation that Judge Perdue receive a public reprimand, a
finein the amount of $500, and assessed cogtsin the amount of $888.22.
121. InMississippi Commission on Judicial Performance v. Bishop, 761 So.2d 195, 198
(Miss 2000), we st forth mitigating factors we consder when determining gppropriate punishment:

(1)  Thelength and character of the judge's public sarvice.

2 Pogtive contributions mede by the judge to the court and the community.

(3)  Theladk of prior judicid precedent on the incident inissue.

(4  Commitment to farness and innovaive procedurd form on the part of the judge.

(5  Themagnitude of the offense
(6)  Thenumber of persons affected.

4Judge Perdue’ s assartion that Kim could not be provided with notice or acopy of the temporary
custody order because of her being in a trestment facility, and that the youth court was only ratifying
through this temporary custody order what Kim had aready done by voluntarily relinquishing custody of
the child to Lewis while she was a the trestment facility Smply does not in any way persuade this Court
in the judge sfavor.
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(7)  Whether mord turpitude was involved.
f22.  Judge Perdue has sarved in her cgpacity as both Y outh Court Judge for the City of Pearl and
Rankin County Youth Court Referee for eight years and has not been the subject of any previous
Commissoninquiries. Shehaspracticed law for twenty yearsand spent atotd of thirty yearsinvolved with
youth court work.  The underlying accusations do not involve a charge of mord turpitude. However,
Judge Perdue did nat respect or comply with the law and shefailed to maintain professond competence
inthelaw. Additiondly, Judge Perdue failed to discharge her adminidrative duties and responsibilities
123.  Thefindingsand recommendations of the Commisson dign with recent holdings of thisCourt. In
Mississippi Commission on Judicial Performance v. Peyton, 812 So.2d 204 (Miss. 2002),
Judge Peyton was sugpended for 30 days and fined $100 as aresult of gppointing his daughter as public
defender to defend an indigent murder suspect. He then conducted an ex parte bond reduction without
natice to the prosecution and set addeadvil judgment sua sponte without giving any reason asto why he
did s0. Also, Judge Peyton had previoudy been disciplined by the Commission.
724. We are convinced from the record thet the actions of Judge Perdue were not taken in bed faith.
We have held, however, that disciplinary action can be gopropriate without evidence of bed faith. Miss.
Comm'n on Judicial Performance v. Hartzog, 646 S0.2d 1319, 1321-22 (Miss. 1994). Through
Judge Perdue s actions, the proper parent was deprived the custody of aminor child for a consderable
period of time. Judge Perdue brought the judicd office into disrepute; and therefore, disciplinary actionis
warranted.
125. Whaisespeddly troublesomeis Judge Perdue sfailureto acknowl edge her wrongdoing, or even
that she may have made amidake. At the hearing beforethe Committee, Judge Perduetedtified thet “1 do

not believe, under the circumstances of this case, | do not believe | have done anything that was wrong.”
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Alsotroubling isthe gpproach that Judge Perdue takesin her regponse and brief filed with thisCourt. She
atemptsto divert our atention from her actionsto Kim'sactions

In April or May 2001 Mrs. Tyner went into Jolimar Treatment Center (“Jolimar”) for

doohdlismand gayed for 58 days  She had been drinking for 6 months. Shewas dso

trested for sexud abuse problems. She went to Jolimar after she gopeared a work one

moming falowing anight out drinking. Additionaly, she was sugpended from work for

two days>®
This case is not about Kim's actions — it is about Judge Perdue's actions. And when it comes to the
impaosition of discipline, it is dso about how Judge Perdue percaives her actions. The fallowing is an
excerpt of Judge Perdue s regponses to questions propounded to her by the Commisson’scounsd a the
evidentiary hearing before the Committesr

Q. Was continuing this temporary order correct?

A. Wel, that’'sdebatable. | mean, | cannot say yes or no. | don't think any harm was
done by continuing it.

Q. You don't think depriving the mother of custody from May the 15" until she could
eventudly get before [Chancdlor] Grant caused any harm?

A. Nomaam. Not when she was the one that brought the child to the father, went into
drug and doohal rehabilitation.[®] | do nat fed that therewas any hamto thechild a dll.

Q. Do you fed there was any violaion of due process or the rights that are provided to
aparent being deprived of cugtody of achild in youth court?

A. No, | donot.

®In her appearance before the Committeg, Kim testified that she had no DUIs, that she was not
drinking every day, and, that in fact she would consume acohol only on every other weekend when her
child was with Lewis for vigtaion. Kim's in-patient treetment at Jolimar was not just for an acohal
problem. Kim's testimony on the acohoal issue is unrebutted in the record.

®Kim testified a the hearing before the Committee that she did not have a drug problem and did
not abuse prescription drugs or useillegd drugs. Thistestimony is unrebutted in the record.
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Q. And dl thiswas done on the representation of one atorney?
A. Yes mdam.

kkkkkkkkkkkk

Q. Soit’sjust nat your responghility, even when it comes back before you, to ever look
a thefileand seeif everything isthere that needs to be?

A. Not under the adrcumgtances of this case. | do not believe | was in any manner
whatsoever done anything thet waswrong.”

In fact, Judge Perdue acknowledged to the Committee thet if confronted with Smilar drcumstancesagain,
she would mogt likely again enter atemporary custody order.

126. Therecommendaion of the Commisson that Judge Perdue should be suspended from dll judicid
functions induding the use of judidd fadilities and office, without pay, for thirty days and thet she be
asesed codts of $888.22 is hereby approved and adopted. In adopting the Commission’s
recommendationasto theimpogtion of discipline, weare not unmindful of the disconcerting effect today' s
decision has upon a member of the bar and the judiciary who has devoted a subgtantid amount of her
professond lifeto caring for our youth. We dso emphasize thet avery gopropriaie duty of ajudgeisthe
exercieof judicd discretion; therefore, wein noway infer by today’ sdecigon thet our learned judgesare
subjecting themsdves to judidd performance complaints in exerdiang judicid discretion, or even when
thereisasubseguent determination on gppd laereview that there has been an duse of judicid discretion.
Judicid complantsare not the gppropriate vehideto test apossble abuse of judicid discretion. Thiscase
isnat about abuse of judicd discretion. This caseisabout dear violaions of our judidd canonsand our

datutes.

"Because of hisingppropriate conduct in the manner in which he secured the temporary custody
order from Judge Perdue, Lewis's attorney was sanctioned by Y outh Court/County Court Judge Kent
McDanid, who assessed L ewis sattorney $1,702.15in attorneysfeesand expensesdueto Kim’ sattorney
under the Litigation Accountability Act of 1988, Miss. Code Ann. 88 11-55-1 to -15 (Rev. 2002).
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27.  While there may be concern that the very nature of gppdlate review resultsin this Court viewing
Judge Perdues ectionsin the coal light of after-the-fact reflection by way perhaps of second-guessng her
judiad actionstaken in whet she percaived to be an emergency Studtion, we note that asitting chancdllor
presided over the Committee hearing.  Additiondly when the Commission convened to consider Judge
Perdue s case, the Commisson mesting was presided over by agtting arcuit judge, and thereweredso
present two Sitting county court judges, agitting chancdlor and one other Sitting dircuit judge. A chancdlor
mede the mation to adopt the Committegs findings of fact, but not to accept the Committeg s
recommendation for a public reprimand, but ingteed to recommend to this Court, inter dia, a 30-day
sugpenson. The chancdlor’ smoation was unanimoudy passed by the Commission. WhilethisCourtisthe
utimate arbiter of Commisson complaints againg our judges, we afford deference to the Commisson's
findings of fact and recommendations when such findings, as here, are supported by dear and convincing
evidence and we dso note that in today’ s case, our learned trid judge-members on both the Committee
and the Commisson found Judge Perdugs actions to be in violaion of our judicd canons ad
sanctionable®

CONCLUSON

128. For thereasonsherein dated, this Court adopts the Commission's findings that Judge Perdue's
behavior condtitutes willful misconduct in office and conduct prgudicd to the adminigration of judice
whichbringsthejudicid officeinto disrepute, inviolaion of Art. 6, 8177, Miss. Congt., 1890, asamended.

We likewise adopt the Commisson’ s recommendation and sugpend Judge Jane A. Perduefor thirty (30)

®We aso acknowledge the conscientious work of the esteemed lay citizens who serve on the
Committee and the Commission.
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daysfrom dl judidd functions, induding the use of judidid fadlitiesand office, without pay, and essessher
with the cogts of these proceedings in the amount of $888.22.

129. JUDGE JANE A. PERDUE ISHEREBY SUSPENDED FOR THIRTY (30) DAYS
FROM ALL JUDICIAL FUNCTIONS, INCLUDING THE USE OF JUDICIAL
FACILITIES AND OFFICE, WITHOUT PAY, AND ASSESSED COSTS OF THESE
PROCEEDINGSIN THE AMOUNT OF $888.22.

WALLER AND COBB, JJ., CONCUR. MCcRAE, P.J., DISSENTS WITH
SEPARATE WRITTEN OPINION JOINED BY GRAVES, J. PITTMAN, C.J., SMITH,
P.J.,DIAZ AND EASLEY, JJ., NOT PARTICIPATING.

MCcRAE, PRESIDING JUSTICE, DISSENTING:

130. The Judidd Performance Commission's recommendation and the holding of the mgority which
provides for sugpengon from judidd functionsfor thirty dayswithout pay and assessment of cogtsin the
amount of $888.22 are not judtified. For thisreason, |, therefore, dissant.

131.  ThisCourtisnat bound by the Commisson'sfindingsaswehave solediscretionin determining the

appropriate discipline for the misconduct so dleged. Miss. Comm'n on Judicial Performance v.
Bishop, 761 So.2d 195, 198 (Miss. 2000) (citing Miss. Comm'n on Judicial Performance v.
Chinn, 611 So0.2d 849, 850 (Miss. 1992); Miss. Comm'n on Judicial Performancev. Russell,

691 S0.2d 929, 942 (Miss. 1997)). When determining the gppropriate discipling, we must consider the
fallowing mitigating factors

(1) Thelength and character of the judge's public service:

(2) Poditive contributions mede by the judge to the court and the community;

(3) Thelack of prior judicid precedent on theincident in issue

(4) Commitment to fairness and innovaive procedurd form on the part of the judge:
(5) The magnitude of the offense

(6) The number of persons afected; and

(7) Whether mord turpitude wasinvolved.
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Id. In the end, the sanctions imposed should fit the offense with which the judge is charged. Miss.
Comm'n on Judicial Performance v. Hartzog, 646 S0.2d 1319, 1322 (Miss. 1994) (citingInre
Bailey, 541 So0.2d 1036, 1040 (Miss. 1989)). A lack of improper mative will not predude discipline,
but will be conddered asamitigating factor. 1d. (ating Bailey, 541 So.2d at 1040).

132.  Withthese principles in mind, we have ordered a wide range of discipline depending upon the
misconduct dleged. Jud afew examples will illugtrate why the mgarity's impogtion of a suspendon is
unwarranted.

133. InBailey, we ordered a public reprimand for the misconduct of a Justice Court Judge who
committed two separate and unrelated actsof misconduct. 541 So.2d at 1039-40. JudgeBalley, adudtice
Court Judgein DeSoto County, "mishandled an eviction and past duerent case. . . againg Louise Brown
.. .. [and] dsointerfered or attempted to interfere with acase assigned to another DeSato County Judtice
Court Judge by entering an order purporting to grant relief from atemporary protective order previoudy
entered by ancther judge” 1 d. at 1039. Wefound that therewas no evidence of malice, persond benefit,
or improper mative. 1d. a 1039-40. However, we did find thet Judge Balley's "ignorance’ would not
operaeto exoneraehim. 1d. a 1040 (ating In re William Anderson, 451 So.2d 232, 234 (Miss.
1984)).” Ultimately, we decided that public reprimand was the gppropriate discipline. 1 d.

34. In Hartzog, we ordered a public reprimand and assessment of codts for the misconduct of a
Justice Court Judgewho committed three sparate and unrdated acts of misconduct. 646 So.2d at 1320-

22. Judge Hartzog, a Judtice Court Judge from Jefferson Davis County, mishandled the notarizationof a

'See also In re Collins, 524 S0.2d 553 (Miss. 1987); In re Garner, 466 S0.2d 884 (Miss.
1985); In re LIoyd Anderson, 412 So.2d 743 (Miss. 1982).
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quitdaim deed, Sgned an order in an unnumbered case that directed a prisoner be returned to the county
for afictitious pending hearing; and executed an ingrument for an unnumbered case which authorizing one
to remove persond properly. | d. at 1320-21. Wefound that Judge Hartzog, who had no prior dlegations
of misconduct, hed not acted with méice, bed faith, or persondly benefitted from hismisconduct. 1d. a
1322. Weissued apublic reprimand and assessed him cods. 1d.

135. InMiss.Judicial PerformanceComm'nv.Bishop, weordered aninety-day suspensonand
assessed $1,500 in cogts for two counts of - misconduct of aJustice Court Judge. 761 So.2d a 196-98.
Origndly, Judge Bishop was charged with Sx counts of misconduct which centered around "dlegations
that Bishop hed engaged in sexud rdationswith afifteentyear-old minor, that he hed intimidated thet same
minor, and that he hed interrogated and intimidated ahigh school sudent who had made suggestiveremarks
totheminor." 1d. a 196. A threemember Committee found two of the counts to be supported by the
evidence and recommended a ninety-day sugpension and assessmeant of $1,500 in fines and additiond
costs. 1d. After ddiberations, the Commisson adopted the Committegs findings asto thetwo counts,
but recommended thet Bishop by publidy reprimanded, fined $1,500, and assessed codts. |d. Thetwo
counts which both the Committee and Commission found to be vaideted were counts 111 and V. 1d.
Count |11 dleged thet " Bishop hed conspired with Freddie VVarnes, ajailor a the Smpson County Jail and
an employee of the Sheriff's department, to harassand intimidate thefamily of theminor who wasmaking
the dlegations againg Judge Bishop . . [by] . . . parking his vehide across from the house of the minor's
house in order to intimidate her and her family.” 1d. Count V dleged that "Bishop had ‘confronted,
interrogated, and intimidated’ amde high school gudent who had mede 'ingppropriate sexud remarks to
the minor femae who was the subject of the dlegations. . . [by] . . . interject{ing] himsdf into amedting
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between the mde sudent and the schodl principal and uding] his pasition s judge to intimidete the
Sudent.” I d. at 197. Basad onthe seriousnature of the misconduct, wehdd that thegppropriatediscipline
was aninety-day sugpenson from office, a$1,500 fing, and assessment of codts. 1d. at 198.

136. Ladly,inMiss.Comm'nof Judicial Performancev. Peyton, 812 So.2d 204, 205-08 (Miss.
2002), we ordered a thirty-day suspension without pay and assessment of cods for three acts of
misconduct by aJugtice Court Judge. Judge Peyton, aJustice Court Judgefrom 'Y azoo County, gppointed
his daughter Alva Taylor, a'Y azoo County Public Defender, to represent aindigent murder supect who
was before his court; initidly set a$100,000 bond for a defendant, but without notice to the prosecution
lowered the bond amount to $50,000; and set aside ajudgment of $2,114 which he had entered just four
days ealier. 1d. a 205. The Commisson recommended a thirty-day sugpenson without pay and the
assssament of cogtsin the amount of $100. | d. a 206. Judge Peyton had undergone discipline on two
previous occasons for improper palitica activities and ex parte communications with a party involved in
pending litigation beforehim. 1d. at 207. We gpproved of the Commisson'sfindingsand ordered athirty-
day sugpenson without pay and the assessment of codts. | d.

137.  Withthegpplicablelaw sated and the above casesinmind, it isdear that the gppropriatedistipline
for the misconduct of Judge Perdue, if any, should be aprivate reprimand. Judge Perdues acts of aleged
misconduct encompass one Sngle transactiond event, unlike those of the above mentioned judges. See
Peyton, 812 So.2d a 205 (three separate and unrdated acts of misconduct for which suspenson and
as=ssment of costs ordered); Bishop, 761 So.2d a 196-97 (two acts of misconduct which amourt to
"thregtsand intimidetion’ for which suspenson and fine ordered); Hartzog, 646 So.2d at 1320-21 (three
separate and unrdated acts of misconduct for which public reprimand and costs assessed); Bailey, 541
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S0.2d a 1039 (two sgparate and unrelated acts of misconduct for which public reprimand ordered). She
has never been the subject of discipline Thereis no evidence of maice, bed faith, or persond benefit. At
word, her actions can be characterized asinterfering with acase or order assgned and issued by another
judge. SeeBailey, 541 So.2d a 1039. Additiondly, mitigating factorsweighin her favor: her character
and svice asajudge; her positive contributions to the community; her commitment to fairess, and the
fact that mord turpitudeis not involved. See Bishop, 761 So.2d a 198.  She may have beenin error
intrusting her lavyers: She wasright in the subsequent hearing in not deciding it and trandferring it to the
chancery court. For these reasons, the gppropriate discipling, if any, isa private reprimand.

GRAVES, J., JOINSTHIS OPINION.
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